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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

OCTOBER TERM, 1951 


Nos. 11183 and 11217 


NG LIN CHONG, Appellant 
v. 

J. HOWARD McGRATH, Attorney General of the 

United States, Appellee 


WONG LAI KING, Appellant 


v. 

J. HOWARD McGRATH, Attorney General of the 

United States, Appellee 


APPEALS FROM JUDGMENT OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT 

OF COLUMBIA 


Brief for Ng Lin Chong and Wong Lai King, Appellants 


Jurisdictional Statement 

These actions were instituted for a judgment declaring 
invalid an order of deportation entered against appellants 
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and for an injunction restraining their deportation, on 
the ground that the deportation statute requires that the 
Attorney General make a finding as to whether appellants 
would be subjected to physical persecution if deported to 
China, but had failed to make such finding. On motions 
to dismiss, the District Court for the District of Columbia 
entered orders dismissing the complaints, from which 
these appeals are taken, pursuant to Section 1291, Title 
28, United States Code. The appeals were consolidated 
for briefing and argument by Order of this Court dated 
Dec. 4, 1951. 


Statement of the Case 

1. As to appellant Ng Lin Chong, Case No. HISS: The 
facts alleged in the complaint (and stipulated App. 27-S) 
are undisputed and are to be deemed admitted on appellee’s 
motions to dismiss. Appellant Chong is a native and 
citizen of China who entered the United States illegally 
between 1924-1926, and resided in the United States con¬ 
tinuously since that time, except for a visit to China in 
1947-1948. Chong first falsely claimed to be a citizen of 
the United States in registering for the military draft 
and in executing and filing Selective Service questionnaire 
in 1942; he was classified 4-F, physically unfit for military 
duty. In 1947, he applied for a passport to go to China 
and in the sworn application claimed to be a citizen of 
the United States, knowing that he was not; the applica¬ 
tion was granted and he visited in China. Upon his return, 
January 6, 1949, Chong was prosecuted for his false claim 
of citizenship, pleaded guilty thereto and was ordered 
probationed for a period of three years by the District 
Court for the Northern District of California. Chong is 
illiterate, unable to read, write or speak English, and 
states in his complaint that he had no knowledge that 
his false claim of citizenship was contrary to law. On 
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September 12, 1949, Chong was excluded from the United 
States by an immigration board of special inquiry on the 
grounds set forth in the stipulation, and ordered deported 
to China. Following the deportation order, Chong was 
admitted into the United States by the Immigration Serv¬ 
ice, on parole and under bond in the sum of $2,500. On 
January 5, 1951, Chong and his surety were notified by 
the Immigration Service that Chong must report for depor¬ 
tation to China on or before February 5, 1951; this suit 
was filed, and his deportation was stayed pending the 
decision of the Court. 

2. As to appellant Wong Lai King: The facts alleged 
in this complaint, undisputed, show that this appellant 
is a native and citizen of China, who resided in Mexico 
from 1918 to 1937; he entered the United States from 
Mexico without immigration inspection in 1937 and has 
lived in the United States since that time, except for a 
trip to China between July, 1947 and June, 1948. King 
also claimed to be a citizen of the United States when 
he registered for the military draft in 1942. 1 He again 
claimed to be a citizen of the United States to obtain a 
passport to go to China, and upon his return to the United 
States June 14, 1948, from a visit to China, was prosecuted 
for the false claim of citizenship, and sentenced to serve 
a term of imprisonment. On April 21, 1949, King was 
excluded from the United States by an immigration board 
of special inquiry, and ordered deported to China. Follow¬ 
ing the deportation order, King was admitted into the 
United States by the Immigration Service, on parole and 
under bond in the sum of $2,000. In October, 1950, King 
and his surety were notified by the Immigration Service 
that King must report for deportation to China on or 
before November 15, 1950. Meantime, however, the depor- 

1 This record does not show, although the Immigration Service record 
does, that King was classified 4-F, physically unfit for military duty. 
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tation statute had been amended (on September 22, 1950) 
and on motion of counsel for reopening and reconsidera¬ 
tion of the case for a finding as to whether King would 
not be subjected to physical persecution if deported to 
China, the Immigration Service and the Board of Immi¬ 
gration Appeals reopened and reconsidered the case; they 
determined that such finding was not required and again 
ordered King’s deportation to China; this suit was filed, 
and King’s deportation was stayed pending the decision 
of the Court. 

In both cases, it is undisputed, as alleged in the com¬ 
plaints that appellants’ birthplaces are in the Kwangtung 
Province of China, whence it is sought to deport them; 
that this Province has been wholly overrun by the armed 
forces of the Chinese Communists; that the recognized 
Government of the Republic of China fled to Formosa; 
that the armed forces of the Chinese Communists, and the 
forces of the United Nations, including those of the United 
States, are engaged in a war in Korea and elsewhere; that 
many Chinese citizens have been involuntarily impressed 
into the armed forces of the Chinese Communists and have 
been subjected to physical persecution and loss of life; 
that appellants have lived all of their adult lives in the 
Western Hemisphere (particularly in the United States); 
that they favor the principles of democratic government, 
and are opposed to the doctrines of Communism and those 
who practice such doctrines; and that appellants fear 
that if deported to China they would be involuntarily 
impressed into the armed forces of the Chinese Commu¬ 
nists, and otherwise subjected to physical persecution or 
even loss of life itself. 

Statute Involved 


Section 23 of the Internal Security Act of 1950 (Public 
Law 831, 81st Cong., 2d Sess.; 64 Stat.-) 8 U.S.C. 156 
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amended Section 20 of the Immigration Act of February 5, 
1917 (39 Stat. 890; 57 Stat. 553; 8 U.S.C. 156) so as to read, 
in pertinent part, as follows: 

“Sec. 20(a) That the deportation of aliens provided 
for in this Act and all other immigration laws of the 
United States shall be directed by the Attorney General 
to the country specified by the alien, if it is willing to 
accept him into its territory; otherwise such deporta¬ 
tion shall be directed by the Attorney General within 
his discretion and without priority of preference be¬ 
cause of their order as herein set forth, cither to the 
country from which such alien last entered the United 
States or to the country in which is located the foreign 
port at which such alien embarked for the United States 
or for foreign contiguous territory; or to any country 
in which he resided prior to entering the country from 
which he entered the United States or to the country 
which had sovereignty over the birthplace of the alien 
at the time of his birth; or to any country of which such 
an alien is a subject, national, or citizen; or to the 
country in which he was born; or to the country in 
which the place of his birth is situated at the time he is 
ordered deported; or, if deportation to any of the said 
foregoing places or countries is impracticable, inadvis¬ 
able, or impossible, then to any country which is willing 
to accept such alien into its territory. • • * No alien 
shall be deported under any provisions of this Act to 
any country in which the Attorney General shall find 
that such alien would be subjected to physical perse¬ 
cution.” 

Argument 

1 . The Attorney General, through delegated subordinates, 
has held that deportation of non-Coinrpunist Chinese to 
China involves fear of persecution, by the deportee, at 
the hands of the Chinese Communists. 

The Attorney General, through the Commissioner, Immi¬ 
gration and Naturalization Service, has decided that a 
Chinese temporarily in the United States as a student 





6 


cannot be deported to Communist China because of “perse¬ 
cution or fear of persecution on account of race, religion or 
political opinions,” Interim Decision Xo. 212, in the Matter 
of T. C. File Xo. A-6-73064S, decided Xovember 7,1950, Im¬ 
migration and Xaturalization Service “Monthly Review,” 
January, 1951, Vol. VIII Xo. 7, pp. 95-9S. In that case, 
summing up his findings relative to the communistic nature 
of the de facto government of China, the Commissioner said: 

“In summation, then, it will be concluded that the 
de facto Government of China is Communistic, and as 
Communistic as the Government of Russia and the 
countries behind the Iron Curtain.” 

O ♦ # 

“Fear to Return: The applicant’s testimony above 
relative to displacement based upon his fear of perse¬ 
cution will be utilized to establish that other cardinal 
eligibility requisite, namely, that the applicant is un¬ 
able to return to the country of his birth, nationality, 
or last residence, because of persecution or fear of 
persecution on account of his race, religion or political 
opinions. His testimony with respect to his opposition 
to Communism, and the acknowledgment that China is 
at this time a Communist-dominated country estab¬ 
lishes that the applicant is unable to return to China 
because of his fear of persecution on account of his 
political opinions.” 

This decision is not overly realistic, even in the case of a 
Chinese student who had lived in China all of his life until 
his first entry into the United States in 1947. It is a matter 
of common knowledge that the Communists have engaged in 
a campaign of mass murder of Chinese for vaguely defined 
“crimes,” and that the Communist press in China, itself, 
puts the number of executions in excess of a million. 2 It is 

2 “Reds Digesting China,” by Marguerite Higgins, Washington Post, 
October 1, 1951. 




7 


equally common knowledge that the Communists are ruling 
China by mass murder. 3 4 In view of these known conditions, 
there can be no room for doubt that appellants, who have 
lived in the Western Hemisphere all of their adult lives, 
would suffer physical persecution if handed over to the 
Communists in China. And, as is further contended herein, 
that the Congress was fully aware of such dangers when it 
legislated against making an order of deportation have the 
force and effect of a death warrant. 

2. There is no ambiguity in the amended deportation stat¬ 
ute : The amended deportation statute, in language as broad 
as could possibly be conceived, applies to “the deportation 
of aliens provided for in this Act and all other immigration 
laws of the United States”.* As we shall show, the amended 
act was written with the intent of so broadening the statute 
as to make it possible for the Attorney General to send a 
deportable alien to one of every conceivable country which 
might possibly receive him, starting with the country speci¬ 
fied by the alien if he could show that country would receive 

3 “They’re Ruling China by Mass Murder,” Saturday Evening Post, 
October 13, 1951, p. 31; at page 167, the author points out that under 
the most intense suspicion, and consequent danger of extermination, are 
Chinese “individuals who once worked for or associated with Europeans, 
particularly Americans,” and that “in a majority of cases Chinese arc 
arrested not because they commit some overt act against, the state, but 
because they belong to classes or categories distrusted by the communists 
and suspected of harboring dangerous (unorthodox) thoughts. They arc 
sources of potential opposition to the regime.” (Emphasis supplied.) 

The United Nations General Assembly was informed November 12, 
1951, that there would be no lasting peace with Red China, in Korea, or 
elsewhere, so long as China is dominated by “the Communist rule of mass 
murder”—Washington Times-Herald, November 13, 1951, page 1. Dr. 
T. F. Tsiang, the Chinese representative before the U. N. General Assembly, 
stated official announcements by Chinese Communist authorities admitted 
that 1,176,000 so-called counter-revolutionaries had been liquidated from 
October 1, 1949 to October 1, 1950, in the provinces of China, including 
that from which appellants originally came. 

4 The italicized words were added, in the amendment, to what had been 
the language of the original Act of 1917. 
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him. Under familiar rules of statutory construction, where 
the language of the act itself is so crystal clear, so sweeping, 
as to be reasonably subject to only one interpretation, it is 
beyond judicial power to resort to rules of statutory con¬ 
struction. As stated by the Supreme Court in Mackenzie v. 
Hare , 239 U. S. 299, 60 L. Ed. 297, 36 S. Ct. 106: 

“The act is therefore explicit and circumstantial. It 
would transcend judicial power to insert limitations or 
conditions upon disputable considerations or reasons 
which impelled the law, or of conditions to which it 
might be conjected it was addressed and intended to 
accommodate.” 

It is accordingly submitted that, no matter from what form 
of procedure the order of deportation may arise, the 
amended deportation statute is all-embracive. 

3. The legislative history shores the intention to apply the 
amended statute to all “deportable aliens’’: 

Even if resort is had to the legislative history of the 
amendment, it is obvious that it was intended to apply to all 
“deportable aliens.” Perhaps more important, the debates 
on the floor of the Senate quite specifically show the deriva¬ 
tion of this particular section of the Act. S. 4037, Slst 
Congress, 2d Session, which in substance was finally enacted 
into law as H.R. 9490, the Internal Security Act of 1950, was 
hotly debated over a period of many days on the floor of the 
Senate/’ In opening his exposition of the bill and its pur- 

5 It must be understood that H.R. 9490, as it passed the House of 
Representatives, did not contain the amendments to the immigration and 
nationality laws reflected in Secs. 22-31 incl. of the Internal Security Act 
as the bill passed the Senate and was agreed upon in conference; actually, 
the language of the bill as finally passed by both houses was substantially 
the language of S. 4037, which was substituted as an amendment, by the 
Senate, to H.R. 9490. Further, Sec. 23 of the bill, was substantially the 
same as H.R. 10, the so-called Hobbs bill, with the critical addition by 
the Senate of the provision that deportation could not be ordered to any 
country where the alien would suffer physical persecution. 
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poses on September 5, 1950, Senator McCarran began by 
stating that the “provisions of the bill have been drafted 
and re-drafted with extraordinary care and have been sub¬ 
jected to the closest scrutiny * * * ” (Cong. Rec. Vol. 

96, No. 176, Sept. 5, 1950 p. 14350). He further specifically 
stated (same page) that the provisions of the bill relating 
to aliens and naturalization “have been taken from my bill 
(S. 3455 ) which resulted from an investigation of our immi¬ 
gration and naturalization system and which completely 
rewrites the immigration and naturalization laws.” (It 
seems essential to make a most important digression to note 
that S. 3455, 81st Cong. 2nd Sess., in Sec. 243 contains only 
one deportation provision as to all deportable aliens, sub¬ 
stantially the same as Sec. 23 of the Internal Security Act 
of 1950, but minus the critical provision as to the necessity 
of a finding of no physical persecution of an alien in the 
country to which he is to be deported.) Continuing, he then 
proceeded with an analysis of each provision of the bill and 
a recitation of the problem which prompted each provision; 
at page 14358, lie said: 

“The third provision of this segment of the bill is 
designed to assist in meeting the serious problem, to 
which I alluded earlier in my remarks, of consummat¬ 
ing the deportation of aliens who have been found to be 
deportable but who cannot be deported because the 
countries from which they came refuse to accept the 
aliens back. The provision would enable the Attorney 
General to curtail immigration from those countries 
that refuse to accept back deportable aliens. * * * 
(p. 14360) The present law prescribes the countries to 
which deportable aliens may be sent. These include 
the country from whence the alien came, the country 
of which he is a citizen or subject, and the country in 
which the alien previously resided. Under the present 
law in selecting a country to which a deportable alien 
may be sent the Attorney General must follow the order 
in which the various countries are set forth in the 
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statute. This results in a great many administrative 
delays in the attempt by the Attorney General to pro¬ 
cure the necessary travel documents from a country 
designated in the statute which would accept the de¬ 
portable alien. Under the provisions of the bill, the 
deportation of a deportable alien would be first to the 
country specified by the alien if such country would 
accept him; otherwise the deportation would be to any 
of the countries designated in the statute, without 
priority or preference because of the order in which 
the designation appears in the statute. The hill pro¬ 
vides, however, that no alien shall be deported to the 
country in which the Attorney General finds that such 
alien would be subjected to physical persecution.** 
(Emphasis supplied.) 

To digress again, in the Court below, the appellee 
strenuously argued that the appellants could only be de¬ 
ported under the provisions of Sec. IS of the Act of Febru¬ 
ary 5, 1917, 39 Stat. 887, 8 U. S. C. A. 154, which provides 
that aliens brought to this country in violation of law shall 
be immediately “ sent back * * * to the country whence 
they • # • came.** And that the amended deportation 
statute did not apply to cases where the deportation order 
arises out of an alien’s exclusion. But how can it be 
seriously contended that Senator McCarran (and his Judi¬ 
ciary Committee) who had thoroughly investigated the 
immigration system, had completely rewritten the immigra¬ 
tion law, drafting and redrafting the measure with extraor¬ 
dinary care, were unaware of the provisions of Sec. 18, 
when Senator McCarran specifically spoke of the problems 
under the old law because the countries “from which they 
came refuse to accept the aliens back.** This last quotation 
directly paraphrased the language of Sec. IS, and also re¬ 
ferred to the old law prescribing the countries to which 
deportable aliens might be sent, including “the country 
from whence the alien came.** It is plain that it was in- 
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tended to apply the amended law to aliens ordered deported 
no matter by what process. From the further fact that the 
complete rewriting of the immigration laws in S. 3455 (from 
which the amended statute was lifted) contains only the 
one deportation provision, substantially the same as Sec. 
23 of the Internal Security Act, it seems plain that so much 
of Sec. 18 of the 1917 Act as refers to deportation was 
repealed by necessary implication. 

Further, after substitution of the Senate bill as an amend¬ 
ment, the Conference Committee submitted House Report 
No. 3112, 81st Cong., 2nd Sess., which stated the purpose 
of the amended deportation statute to be: 

“Section 23 of the conference substitute amends 
section 20 of the Immigration Act of February 5, 1917, 
as amended (8 U. S. C. 156), in order to provide more 
effective control over, and to facilitate the deportation 
of, deportable aliens. (Emphasis supplied). 

“The first sentence of such subsection (a) broadens 
the authority of the Attorney General under existing 
law to determine the country to which an alien unlaw’- 
fully in the United States may be deported. The exist¬ 
ing first sentence of Section 20, which listed the coun¬ 
tries to which an alien may be deported, is restrictive 
in scope. The new first sentence of subsection (a) 
provides that an alien may be deported to the country 
specified by the alien if such country is willing to accept 
him into its territory. In addition, it gives the Attorney 
General more latitude in effecting the deportation of 
a deportable alien (1) by enlarging the list of countries 
and places to which such alien may be deported if the 
country specified by such alien is unwilling to accept 
him into its territory or if he does not specify any 
country, and (2) by permitting the Attorney General 
to select the country or place to which such alien may 
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be deported, within his discretion and without priority 
of preference because of the order in which such coun¬ 
tries and places are set forth in the new sentence. It is 
further provided that no alien shall be deported to any 
country in which the Attorney General finds that such 
alien would be subjected to physical persecution.” 

The Senate, in its report on the Hobbs bill (II. R. 10, 
81st Cong., 2d Sess.) which bill first called upon Congress 
to amend the deportation statute substantially as it was 
finally amended bv Sec. 23 of the Internal Security Act 

y y • 

(see footnote 5, supra), spoke of the problem which was to 
be met (S. Rep. 1515, 81st Cong., 2d Sess., pp. 637-638): 

“One of the most serious problems with which the 
Immigration and Naturalization Service is faced is 
the disposition of aliens found deportable by the Serv¬ 
ice but who cannot be deported. * * * 

“It may be readily seen that this is an alarming 
situation. As one writer stated in a recent article, 1 " 
if Russia or any other country landed a planeload of 
aliens in the United States , such country would have 
every assurance that the aliens could roam the country 
at will in a verv few months. All the country has to 

y y 

do is refuse to issue passports and the aliens cannot be 
deported. 

“The most important proposal to remedy this situa¬ 
tion is the so-called Hobbs bill (H. R. 10), whose princi¬ 
pal provisions are: 

1. Country of deportation: While under existing law 
a deportable alien can be deported only to the country 
from which he departed or the country of his citizen¬ 
ship or last foreign residence, this bill would authorize 
the Attorney General, within his discretion, to deport 
an alien to any country which will agree to accept him 
into its territory.” 


12 Joseph A. Dear, O'Ur Deportation Dilemma, Plain Talk, June, 
1949, p. 1. 


J 


\ 
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So that, even if this Court should find it necessary to 
resort to the legislative history leading to amendment of 
the deportation law, it is submitted that the application of 
the amended statute to all “deportable aliens” was plainly 
understood, and clearlv carried into the statute. 

4. An alien is deported after exclusion, and is a deportable 

alien until deportation occurs. 

Except for the fact that the appellee, below, assiduously 
avoided any reference to the deportation of an alien who 
is ordered excluded, and even argued that an excluded alien 
is not deportable and deported, this self-evident point would 
not be argued here. It can hardly be suggested that the 
legislators who were engaged in carefully rewriting all 
of the immigration laws did not realize that deportation 
arose from exclusion as well as from proceedings to deport 
the alien already within the United States. Indeed, the 
preceding section of the Internal Security Act, Sec. 22, 
amending the Act of October 16, 1918, 8 U. S. C. 137, deals 
wholly with the exclusion and deportation of aliens of the 
subversive classes, subsection 5 thereof providing that such 
aliens may be “excluded and deported” without hearings, 
and subsection 8(b) referring to aliens who shall be “ex¬ 
cluded and deported or arrested and deported.” Notice 
also that Sec. 27 of the Internal Security Act amends Sec. 
329 of the Nationality Act of 1940 (8 U. S. C. A. 739) so 
as to prohibit naturalization of an alien “against whom 
there is outstanding a final finding of deportability,” which 
is construed by the Immigration and Naturalization Service 
itself to apply to one ordered deported either as a result 
of his exclusion or from a warrant of arrest and deporta¬ 
tion, indistinguishably. 

The board of special inquiry which heard appellants’ 
cases had power, only, to “determine whether an alien 
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who has been duly held shall be allowed to land or shall be 
deported” (Sec. 17, Act of 1917; 8 TJ. S. C. A. 753). The 
board of special inquiry told these appellants: “If you are 
deported , it will be at the expense of the steamship company 
which brought you here * * # ,” and: “You are further 
informed that no person excluded from the United States 
may reapply for admission within one year from the date 
of his deportation * # V’ Even Sec. 18 of the 1917 Act 
(8 U. S. C. A. 154) on which the Government’s contentions 
are founded refers, in the first proviso, to “any alien 
ordered deported” after exclusion, and the power of the 
Commissioner to suspend “the deportation” of certain 
aliens who have been excluded. 

“Deportation” includes “exclusion”— U. S. ex rel. 
Knauff v. McGrath, 1S1 F. 2d S39 (CCA 2,1950). The alleged 
difference between “exclusion” and “deportation” is “a 
mere matter of nomenclature”— Carmichael v. Delaney, 
170 F. 2d 239; Lee Fong Fook v. Wixon, 170 F. 2d 245 (CCA 
9, 1948). In the Carmichael case, the Ninth Circuit Court 
pointed out that the old cases of U. S. v. Ju Toy, 198 U. S. 
253; Fong Yue Ting v. U. S. 149 U. S. 698; Tang Tun v. 
Edsell, 223 U. S. 673, and others, are wholly out of point, 
because they arose when the Chinese Exclusion Acts were 
in force and effect, and those Exclusion Acts were repealed 
December 17, 1943 (8 U. S. C. A. 261 et seq.). In the Car¬ 
michael case, at page 245, the Court said: 

“Throughout history banishment or exile has been 
looked upon as a penalty little less dreadful than death. 
To one in appellee’s situation, exclusion is in substance 
and pratical effect the equivalent of banishment. It in¬ 
volves the same severance from home and existing ties 
that the individual suffers who is expelled from the 
country in a proceeding to deport. There is no differ¬ 
ence in their loss of freedom of movement or in the 
nature of the hardships they are called upon to undergo. 
The sole distinction resides in the mere matter of 
nomenclature. The distinction, we think is of no 
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moment so far as concerns the constitutional guaranty 
of due process of law.” (Italics supplied.) 

The same Court has also held that “deportation” is the 
removal, or the sending back, of an alien to the country 
whence he came; Yonijiro Makasuji v. Seager, 73 F. 2d 37, 
39; 12 Words and Phrases Perm. Ed. page 136. 

Any contention, therefore, that the process of exclusion 
does not lead to deportation is as erroneous as it is un¬ 
realistic; it makes just as little sense to hold that “the 
deportation of aliens provided for in this Act and all other 
immigration laws of the United States” does not encompass 
such deportation. 

5. Appellants cannot now be deported pursuant to the pro¬ 
visions of Sec. 18 of the Immigration Act of 1917. 

The first sentence of Sec. 18 of the 1917 Act (39 Stat. 887, 
c. 29 § 18; 8 U.S.C.A. 154) which the government contends is 
the sole provision controlling appellants’ deportation, reads 
as follows: 

All aliens brought to this country in violation of law 
shall be immediately sent back, in accommodations of 
the same class in which they arrived, to the country 
whence they respectively came, on the vessels bringing 
them, unless in the opinion of the Attorney General 
immediate deportation is not practicable or proper. 
(Emphasis supplied.) 

Even if, as contended, this portion of Sec. 18 has not been 
repealed by necessary implication by the passage of the 
amendment to Sec. 20 of the same Act, it is apparent that 
the Attorney General (through his delegated subordinates) 
was of the opinion that appellants could not be immediately 
sent back on the vessels bringing them and that immediate 
deportation was not practical or proper, in either case. 
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who has been duly held shall be allowed to land or shall be 
deported” (Sec. 17, Act of 1917; 8 U. S. C. A. 753). The 
board of special inquiry told these appellants: “If you are 
deported , it will be at the expense of the steamship company 
which brought you here # # and: “You are further 
informed that no person excluded from the United States 
may reapply for admission within one year from the date 
of his deportation * m Even Sec. 18 of the 1917 Act 
(8 U. S. C. A. 154) on which the Government’s contentions 
are founded refers, in the first proviso, to “any alien 
ordered deported” after exclusion, and the power of the 
Commissioner to suspend “the deportation” of certain 
aliens who have been excluded. 

“Deportation” includes “exclusion”— U. S. ex rel. 
Knauff v. McGrath, 181 F. 2d 839 (CCA 2,1950). The alleged 
difference between “exclusion” and “deportation” is “a 
mere matter of nomenclature”— Carmichael v. Delaney, 
170 F. 2d 239; Lee Fong Fook v. Wixon, 170 F. 2d 245 (CCA 
9, 1948). In the Carmichael case, the Ninth Circuit Court 
pointed out that the old cases of U. S. v. Ju Toy, 198 U. S. 
253; Fong Yue Ting v. U. S . 149 U. S. 698; Tang Tun v. 
Edsell, 223 U. S. 673, and others, are wholly out of point, 
because they arose when the Chinese Exclusion Acts were 
in force and effect, and those Exclusion Acts were repealed 
December 17, 1943 (S U. S. C. A. 261 et seq.). In the Car¬ 
michael case, at page 245, the Court said: 

“Throughout history banishment or exile has been 
looked upon as a penalty little less dreadful than death. 
To one in appellee’s situation, exclusion is in substance 
and pratical effect the equivalent of banishment. It in¬ 
volves the same severance from home and existing ties 
that the individual suffers who is expelled from the 
country in a proceeding to deport. There is no differ¬ 
ence in their loss of freedom of movement or in the 
nature of the hardships they are called upon to undergo. 
The sole distinction resides in the mere matter of 
nomenclature. The distinction, we think is of no 
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moment so far as concerns the constitutional guaranty 
of due process of law.” (Italics supplied.) 

The same Court has also held that “deportation” is the 
removal, or the sending back, of an alien to the country 
whence he came; Yonijiro Makasuji v. Seager, 73 F. 2d 37, 
39; 12 Words and Phrases Perm. Ed. page 136. 

Any contention, therefore, that the process of exclusion 
does not lead to deportation is as erroneous as it is un¬ 
realistic; it makes just as little sense to hold that “the 
deportation of aliens provided for in this Act and all other 
immigration laws of the United States” does not encompass 
such deportation. 

5. Appellants cannot now be deported pursuant to the pro¬ 
visions of Sec. 18 of the Immigration Act of 1917. 

The first sentence of Sec. 18 of the 1917 Act (39 Stat. 887, 
c. 29 § 18; 8 U.S.C.A. 154) which the government contends is 
the sole provision controlling appellants’ deportation, reads 
as follows: 

All aliens brought to this country in violation of law 
shall be immediately sent back, in accommodations of 
the same class in which they arrived, to the country 
whence they respectively came, on the vessels bringing 
them, unless in the opinion of the Attorney General 
immediate deportation is not practicable or proper. 
(Emphasis supplied.) 

Even if, as contended, this portion of Sec. 18 has not been 
repealed by necessary implication by the passage of the 
amendment to Sec. 20 of the same Act, it is apparent that 
the Attorney General (through his delegated subordinates) 
was of the opinion that appellants could not be immediately 
sent back on the vessels bringing them and that immediate 
deportation was not practical or proper, in either case. 
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Appellant Chong returned to this country January 6, 1949; 
after his admission on parole he was not ordered to report 
for deportation until more than two years later, February 5, 
1951. Appellant King returned to this country June 14, 
1948; after his admission on parole he was not ordered to 
report for deportation until more than two years later, 
November 15,1950. Sec. 18 does not specify in what manner 
shall be deported one who has been ordered excluded, but 
who has not been immediately sent back (where immediate 
deportation is found not practicable or proper); but it is 
clear that this does not mean that the alien cannot be de¬ 
ported at all because temporarily admitted to the country 
for a lengthy period of time, for of course the provisions of 
Sec. 20 would take hold and provide for the mode of deporta¬ 
tion. Certainly, under amended Sec. 20, when the alien is 
finally ordered deported (under any or all of the immigra¬ 
tion laws of the United States), he would be deportable to 
the countries specified therein, one of which is the country 
from whence he came, which was also provided by Sec. 20 
even prior to its amendment. 

At the present time virtually no alien applying for ad¬ 
mission is immediately deported on the vessel on which he 
came. The exhaustion of the present-day administrative 
process, including appeals from an excluding decision (there 
are three possible appeal steps under the present regula¬ 
tions, to the Commissioner, to the Board of Immigration 
Appeals, to the Attorney-General, 8 C.F.R. Part 90) and 
other administrative delays may take months, or even years, 
pending which the aliens may be admitted on parole, as 
appellants were. Since the terms of Sec. 18 have not been, 
and cannot be, complied with, it is obvious that deportation 
must then follow under the provisions of Sec. 20. 
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6. The Attorney General must make the finding that no 
alien will suffer physical persecution if deported. 

Where a statute provides that the administrative au¬ 
thority must make a finding as a prerequisite to an adjudica¬ 
tion, the necessity of such finding is basic and jurisdictional 
and requires that the finding be made before any decision on 
the subject matter could have any effect. In the case of 
Mahler, et al. v. Ehy, 264 U. S. 32, the statute (Act of 1920, 
41 Stat. 593) required that the Secretary of Labor, after a 
hearing, find an alien an “undesirable resident” of the 
United States before an order for the alien’s deportation on 
that ground could take effect. In that case, Chief Justice 
Taft said: 

“But the Secretary made no express finding, so far 
as the warrant for deportation discloses. * • * The 
defect is jurisdictional. There is no authority given to 
the Secretary to deport except upon his finding after a 
hearing that petitioners were undesirable residents. 
There is no evidence that he made such a finding. • # # 
“The character of the defect is such that we cannot 
relieve ourselves from its consideration. The warrant 
lacks the finding required by the statute and such a 
fundamental defect w’e should notice. It goes to the 
existence of the powder on which the proceeding rests. 
It is suggested that if the objection had been made 
earlier it might have been quickly remedied. There was 
no chance for objection afforded the petitioners until, 
after the warrant issued, in the petitions for habeas 
corpus (Emphasis supplied.) 

7. The Immigration Service a'nd Attorney General have 
failed and refused to administer the Internal Security 
Act in accordance with the dictates of the Congress. 

It was freely predicted, prior to passage of the Act, that 
the Administration would not properly administer the law, 
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if passed. Sen. Mundt caustically remarked (Cong. Rec. 
Vol. 96, No. 177, Sept. 6, 1950, p. 14 414): 

“I have been around Washington long enough to recog¬ 
nize that a President who does not like a law and an 

Attorney General who does not like a law can ruin anv 
♦ * 

law, no matter how carefully it may be drawn. If those 
who oppose it want to offer the argument that neither 
the President, Mr. Truman, nor the Attorney General, 
Mr. McGrath, favor the bill, and that consequently they 
would not enforce it, I recognize they can make the 
legislation worthless * * 

The following day the President formally announced he 
would not sign the bill if it passed (reported Cong. Rec. 
Vol. 96, No. 181, Sept. 12, 1950, p. 14785) notwithstanding 
which on September 12 the hill passed the Senate by a vote 
of 70 to 7. The President did veto the bill (House Doc. 708, 
81st Cong. 2d Sess; Cong. Rec. Sept. 22, 1950, p. 15672); 
the House promptly overrode the veto (Cong. Rec. Vol. 96; 
No. 189, Sept. 22, 1950, p. 15676); so did the Senate (Cong. 
Rec. Vol. 96, No. 190 Sept. 23, 1950, p. 15872). Within a 
few weeks the members of both houses of Congress who had 
managed the Internal Security Act of 1950, and high officials 
of the Department of State, attacked the administration of 
the immigration phases of the law by the Immigration Serv¬ 
ice and the Attorney General (reported Cong. Rec. Jan. 2, 
1951, pp. 17285,17288, 17289). When the Attorney General 
did not heed this criticism, on March 2S, 1951, Congress 
passed an unprecedented Act (H. R. 2339, Pub. Law 14) 
directing the Attorney General to amend his regulations 
relative to the enforcement of the exclusion provisions of 
Sec. 22 of the Internal Security Act of 1950, and to adjust 
the cases of aliens who had been only temporarily admitted 
thereunder. 

As to Sec. 23 of the Act, The Circuit Court of Appeals, 
2nd Circuit, was forced to remand deportation cases to the 
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Attorney General, ordering him to administer the deporta¬ 
tion statute as it now reads—to make findings that aliens 
would not be subjected to physical persecution if deported, 
as well as to accord them an opportunity to choose the coun¬ 
try to which they might go; U. S. ex rel. Wiczynski, 185 F. 
2d 347; U. S. ex rel. Harisiades v. Shaughnessy, 187 F. 2d 
137. Why the Attorney General chooses to “squeeze the 
Act # # * so as to yield every possible hardship” as was 
said of his interpretation of another Act of Congress; (dis¬ 
sent, U. S. ex rel. Eichenlaub, 338 U. S. 521) may be ex¬ 
plained by the stormy nature of the dissension between the 
Congress and the Administration as to its passage and 
interpretation. And, conversely, it is presumed that if a 
planeload of Russian Communists came to this country, 
applied for admission, but could not be sent back to Russia 
because Russia would refuse to accept them back, the Immi¬ 
gration Service and the Attorney General would not use the 
amended deportation statute which Congress designed to 
protect the country from such dangers, but would “stick in 
the bark” of old Section 18 of the 1917 Act; and keep them 
here! This two-edged nature of the appellee’s ruling in 
this case seems to have been perversely ignored. 

8. The deportation statute is a penal statute and must be 
most strictly construed in favor of the alien. 

The Supreme Court has spoken so often to this effect that 
citations need not be multiplied. In Ng Fung Ho v. White, 
259 U. S. 276, 285, Justice Brandeis said that deportation 

“may result also in loss of both property and life; or 
of all that makes life worth living” (Emphasis sup¬ 
plied.) 

In Wong Yang Sung v. McGrath, 339 U. S. 33, Justice 
Jackson, in a case involving a Chinese seaman who had 
deserted his vessel, said: 
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“A deportation hearing involves issues basic to hu¬ 
man liberty and happiness and, in the present up¬ 
heavals in lands to which aliens may be returned, 
perhaps to life itself.” (Emphasis supplied.) 

The drastic nature of the penalty of deportation has been 
noted in many other cases, and the strictness with which the 
law must be construed against the Government and in favor 
of the alien is observed from that court’s pronouncement in 
Fong Haw Tan v. Phelan, 333 U. S. 6. That case involved 
a Chinese who had been convicted of two murders, com¬ 
mitted simultaneously, and sentenced to life imprisonment 
for each offense; the Attorney General sought to deport him 
under Sec. 20 of the 1917 Act, as one who had been “sen¬ 
tenced more than once.” In holding that, of two possible 
constructions of the deportation statute, the one favoring 
the alien must be adopted, the Court said: 

“We resolve the doubts in favor of that construction 
because deportation is a drastic measure and at times 
the equivalent of banishment or exile, Delgadillo v. 
Carmichael, 332 US 38S, ante, 17, 6S S. Ct. 10. It is 
the forfeiture for misconduct of a residence in this 
country. Such a forfeiture is a penalty. To construe 
this statutory provision less generously to the alien 
might find support in logic. But since the stakes are 
considerable for the individual, we will not assume that 
Congress meant to trench on his freedom beyond that 
which is required by the narrowest of several possible 
meanings of the words used.” 

Here, it is contended, the only possible interpretation of the 
statute would prohibit appellants’ deportation to China. 
If two interpretations were possible, any doubts must be 
“generously” resolved in appellants’ favor. 
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Conclusion 

In the amended deportation statute, for the first time in 
its history the immigration law offers the United States as 
asylum, refuge, to an alien who may suffer physical perse¬ 
cution in the land of his birth. There is no reason for the 
appellee’s interpretation of this law in a manner to defeat 
it, and to give ironic meaning to the phrase “a Chinaman’s 
chance,” by sending longtime Chinese residents of this 
country to almost certain death at the hands of the Com¬ 
munists. Accordingly, it is submitted that this Court must 
find that the order of deportation of the appellants without 
the required hearing, and finding, is contrary to law. 

Respectfully submitted, 

Lambert O’Donnell, 

Attorney for Appellants, 

Warner Building, Washington 4, D. C. 
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APPENDIX 

1 Filed January 30,1951. Harry M. Hull, Clerk 

United States District Court for the District of 

Columbia 

Civil No. 396-51 

Xg Lin Chong, 206 Mulberry Street, Newark, New Jersey, 

Plaintiff, 

v. 

J. Howard McGrath, Attorney General of the United 

States, Defendant 

Lambert O’Donnell, 957 Warner Building', Washington 4, 
D. C., Telephones: REpublic 5093, STerling 4141, Attorney 
for Plaintiff. 

Complaint for Declaratory Judgment and Injunction 

Plaintiff complains of the defendant as follows: 

1. The jurisdiction of the Court is invoked because plain¬ 
tiff has a cause of action against the defendant pursuant to 
the provisions of 28 U. S. C. 1331 and 28 U. S. C. 2201. 

2. That the defendant, J. Howard McGrath, is the duly 
appointed and qualified Attorney General of the United 
States and in that capacity has, and at all times covered by 
this complaint has had, direction and control of the Immi¬ 
gration and Naturalization Service. 

3. Plaintiff is a native and citizen of China; plaintiff 
lawfully entered the United States about the year 1924 as 
an alien seaman, and has since that time resided in the 
United States except for a visit to China in 1947 and 1948; 
that at the time of his return to the United States on or 
about January 9, 1949, plaintiff claimed to be a citizen of 
the United States; plaintiff is illiterate and had no knowl¬ 
edge at that time that such claim was contrary to the laws 
of the United States; plaintiff was prosecuted for said false 
claim before the United States District Court for the 
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Northern District of California, pleaded guilty thereto and, 
on September 6,1949, was ordered probationed for a period 
of three years by Hon. Michael J. Roche, Chief United 
States District Judge of said Court, under conditions per¬ 
mitted by, and in accordance with authority of, United 
States Probation Law. 

4. That on September 12, 1949, plaintiff was 
2 ordered excluded from the United States as an alien 
who had committed a crime involving moral turpi¬ 
tude, and ordered deported to China by the Immigration 
and Naturalization Service; but on or about that date, to 
wit, September 12, 1949, was admitted into the United 
States, on parole, and under bond in the penal sum of 
$2,500; that plaintiff posted five United States Treasury 
bonds as security therefor; that plaintiff is not now in 
custody. 

5. That, on or about, to wit, January 5,1951, plaintiff and 
the surety on his said bond were notified by the District 
Director, Immigration and Naturalization Service, San 
Francisco, California, that plaintiff must report to said 
Service on or before February 5, 1951, for deportation to 
China, or suffer forfeiture of the penalty of said bond. 

6. That plaintiff's birthplace in China, which he visited 
in 1947 and 1948, as aforesaid, is in the Kwangtung Pro¬ 
vince of China; that, subsequent to the time plaintiff de¬ 
parted therefrom and reentered the United States January 
9,1949, plaintiff’s birthplace and former home in China has 
been wholly overrun by the armed forces of the Chinese 
Communists; that the Government of the Republic of China 
fled to the Island of Formosa, and is there in exile; that 
the Chinese Communists and the forces of the United Na¬ 
tions, including those of the United States, are engaged in 
a war in Korea and elsewhere; and that many Chinese 
have been involuntarily impressed into the armed forces 
of the Chinese Communists and have been subjected to 
physical persecution and loss of life; that plaintiff has lived 
all of his adult life in the United States and favors the prin¬ 
ciples of democratic government and is opposed to the 
doctrines of Communism, and those who practice such 
doctrines; that plaintiff is in fear that if he should be de- 
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ported to China as provided by the aforesaid order of the 
Immigration and Naturalization Service, he would be in¬ 
voluntarily impressed into the armed forces of the Chinese 
Communists, and would otherwise be subjected to physical 
persecution and even loss of life itself. 

7. That Sec. 23, Title I, of the Internal Security Act of 

1950, passed September 22, 1950 (Public Law 831, 
3 81st Congress) amended Sec. 20 of the Immigration 
Act of 1917 (8 U. S. C. 156) so as to provide, in re¬ 
spect of the deportation of aliens provided in that Act and 
all other immigration laws of the United States, as follows: 

“No alien shall be deported under any provisions of 
this Act to any country in which the Attorney General 
shall find that such alien would be subjected to physical 
persecution.” 

8. That defendant, Attorney General, has made no find¬ 
ing as to whether plaintiff, if deported to China under the 
outstanding order of the Immigration and Naturalization 
Service, would be subjected to physical persecution, despite 
the requirement of law' that he do so, and the fact, as alleged 
by plaintiff, that plaintiff would be subjected to physical 
persecution if deported to China as threatened and ordered 
by the Immigration and Naturalization Service; and that 
the said order for plaintiff’s deportation to China in the 
absence of a valid finding of the Attorney General is without 
warrant of law'. Plaintiff further avers that the Acting 
Commissioner of the Immigration and Naturalization 
Service has officially decided that the Communists in China 
are “as Communistic as the governments of Russia and the 
countries behind the Iron Curtain” and that Chinese per¬ 
sons deportable to China should be permitted to remain 
in the United States because of persecution or fear of per¬ 
secution if they w'ere to be deported to Communist- 
dominated China, but the Attorney General, or the Com¬ 
missioner, have failed to make this finding in, or apply this 
ruling to, the plaintiff’s case. 

9. That the aforesaid probation order of the Hon. 
Michael J. Roche, Chief United States District Judge, dated 
September 6, 1949, and amendments thereto, require the 
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plaintiff, among other things, to report in person to the 
United States Probation Officer, Newark, New Jersey; and 
under the terms of said order and the United States Proba¬ 
tion Laws, plaintiff is not permitted to depart that juris¬ 
diction ; that the order of the Immigration and Naturaliza¬ 
tion Service at San Francisco purporting to require that 
plaintiff present himself at San Francisco for deportation 
to China, if obeyed by plaintiff, would subject him 
4 to arrest by the said Probation Officer, or arrest 
upon order of the District Court at San Francisco, 
and for violation of the terms of his probation, subject 
plaintiff to the imposition upon plaintiff of the maximum 
sentence which the District Court might have imposed on 
September 6, 1949; that the order of the Immigration and 
Naturalization Service is in violation of law and an un¬ 
warranted interference with the jurisdiction of the said 
District Court and the said United States Probation Laws. 

10. Plaintiff will suffer immediate and irreparable in¬ 
jury, loss and damage if he should be deported to China; 
that if plaintiff were to obey the order of the Immigration 
and Naturalization Service requiring his appearance at 
San Francisco, California, for deportation, on or before 
February 5, 1950, plaintiff may suffer irreparable injury 
because of violation of the probation order of the United 
States District Court at San Francisco; and plaintiff will 
suffer irreparable injury if the Immigration and Naturali¬ 
zation Service should declare breached the said bond of 
$2,500, the penalty thereof forfeited, and cover into the 
Treasury of the United States the United States Treasury 
bonds posted as security therefor, prior to the adjudication 
by this Court of plaintiff’s rights, privileges and duties. 
Plaintiff has no adequate remedy at law and any attempt 
to attain such remedy would invoke a multiplicity of suits. 

Wherefore, plaintiff prays: 

(1) For a writ of injunction, as well temporary as perma¬ 
nent, issuing out of and under the seal of this Court, enjoin¬ 
ing and restraining the defendant, his officers, agents, at¬ 
torneys, clerks, and each of them, from any action looking 
to plaintiff’s deportation to China; from any action looking 
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to plaintiff’s detention by the Immigration and Naturaliza¬ 
tion Service at San Francisco or elsewhere; from any action 
purporting to require, or requiring, that plaintiff violate 
the orders of the District Court of the United States at San 
Francisco or the United States Probation Officers; and from 
any action looking to a declaration, or declaring, the breach 
of aforesaid bond and forfeiture of the penalty 
5 thereof, until the final determination of this suit, and 
that thereupon the said injunction may be made per¬ 
petual ; 

(2) For a judgment and decree declaring that plaintiff is 
not deportable to China; 

(3) For a judgment and decree directing the defendant 
to cancel and set aside the order for plaintiff’s deportation 
to China, and to cancel and exonerate the said bond of 
$2,500; 

(4-) For such other and further relief as to the Court 
may seem just and proper and the nature of the case may 
require. 

January 30, 1951. 

Lambert O’Donnell, 

Attorney for Plaintiff, 

957 Warner Building, 

Washington 4, D. C., 

Republic 5093. 
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Filed April 9, 1951. Harry M. Hull, Clerk 
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The United States District Court for the District of 

Columbia 

Civil Action No. 396-51 
Ng Lin Chong, Plaintiff, 


v. 

J. Howard McGrath, Attorney General of the United 

States, Defendant 

Motion to Dismiss 

Comes now the defendant by his attorney, the United 
States Attorney, and moves this Court to dismiss the com¬ 
plaint herein on the ground that it fails to state a claim 
upon which relief may be granted. 

George Morris Fay, 

United States Attorney. 

Ross O’Donoghue, 

Assistant United States Attorney. 

William R. Glendon, 
Assistant United States Attorney. 

Certificate of Service 

I hereby certify that service of the foregoing Motion to 
Dismiss, together with Points and Authorities in support 
thereon, has been made upon the plaintiff by mailing copies 
thereof to his attorney, Lambert O’Donnell, Esquire, 957 
Warner Building, Washington, D. C., this 6th day of April, 
1951. 

William R. Glendon, 
Assistant United States Attorney. 

7 Filed June 5, 1951. Harry M. Hull, Clerk 
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United States District Court for the District of Columbia 

Civil No. 396-’51 
No Lin Chong, Plaintiff, 


v. 

J. Howard McGrath, Attorney General of the United 

States, Defendant 

Stipulation of Facts 

It is hereby stipulated by counsel for the plaintiff and 
counsel for the defendant that the following facts appear 
in the file of the Immigration and Naturalization Service 
relating to plaintiff: 

I. That plaintiff was born in China about the year 1902. 

II. That plaintiff smuggled into the United States, about 
the years 1924-1926, as a stowaway, paying a sum of money 
for assistance in gaining admission; plaintiff did not enter 
the United States as an alien seaman. 

III. That plaintiff first falsely claimed to be a citizen of 
the United States in registering for the military draft and 
in executing and filing Selective Service questionnaire in 
1942; and was classified 4-F. 

IV. Plaintiff applied for a passport in 1947 to go to 
China, and in the written application, under oath, claimed 
to be a citizen of the United States, knowing that he was not 
such citizen. 

V. Plaintiff was ordered excluded by an immigration 
hoard of special inquiry at San Francisco on September 
12, 1949, on the following grounds: 

“ (1) He admits having committed a felony or other 
crime or misdemeanor involving immoral turpitude 
prior to entry into the United States; to wit, perjury; 

(2) He was convicted of a felony or other crime or 
misdemeanor involving moral turpitude prior to entry 
into the United States; to wit, perjury; 

(3) He is an immigrant not in possession of a valid 
immigration visa and not exempted from the presenta- 
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tion thereof by the Immigration Act of 1924- or regu¬ 
lations made thereunder; and 

(4) He does not present an unexpired passport or 
official document in the nature of a passport issued by 
the Government of the country to which he owes allegi¬ 
ance, or other travel document showing his origin and 
identitv.” 

S VI. That plaintiff is illiterate, unable to read or 

write English, and speaks practically no English; all 
interrogations of plaintiff were conducted through the 
medium of a competent interpreter. 

Lambert O’Donnell, 
Attorney for Plaintiff. 

George Morris Fay, 

United States Attorney. 

Boss O’Donoghue, 

Assistant United States Attorney. 

William R. Glendon, 
Assistant United States Attorney. 

9 Filed June 7, 1951. Harry M. Hull, Clerk 

The United States District Court for the District of 

Columbia 

Civil Action No. 396-51 
Ng Lin Chong, Plaintiff, 


v. 

J. Howard McGrath, the Attorney General, Defendant 

Order 

This cause having some on to be heard upon defendant’s 
motion to dismiss the complaint, and it appearing to the 
Court that the complaint fails to state a cause of action 
upon which relief may be granted, it is by the Court this 7th 
day of June, 1951, 


Ordered that the complaint be, and the same is hereby, 
dismissed. 


Walter M. Bastian, 

Judge. 


Certificate of Service 

I hereby certify that service of the foregoing Order was 
made upon plaintiff by mailing a copy thereof to his attor¬ 
ney, Lambert O’Donnell, Esquire, 957 Warner Building, 
Washington, D. C., this 6th day of June, 1951. 

William R. Glendon, 
Assistant United States Attorney. 


1 Filed June 5, 1951. Harry M. Hull, Clerk 

United States District Court for the District of 

Columbia 

Civil No. 2302-’51 

Wong Lai King, c/o 957 Warner Building, Washington 4, 

D. C., Plaintiff, 

vs. 

J. Howard McGrath, Attorney General of the United 

States, Defendant 

Lambert O’Donnell, 957 Warner Building, Washington 4, 
D. C., Telephones: REpublic 5093, STerling 4141, Attorney 
for Plaintiff. 

Complaint for Declaratory Judgment and Injunction 

Plaintiff complains of the defendant as follows: 

1. The jurisdiction of the Court is invoked because plain¬ 
tiff has a cause of action against the defendant pursuant 
to the provisions of 28 IT. S. C. 1331 and 28 U. S. C. 2201. 

2. That the defendant, J. Howard McGrath, is the duly 
appointed and qualified Attorney General of the United 
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States and in that capacity has, and at all times covered by 
this complaint has had, direction and control of the Immi¬ 
gration and Naturalization Service. 

3. Plaintiff is a native and citizen of China; plaintiff 
resided in Mexico from about 1918 to 1937; in 1937, plain¬ 
tiff entered the United States from Mexico, without immi¬ 
gration documents or immigration inspection, and has lived 
in the United States since that time, except for a trip to 
China between July, 1947 and June, 1948. Plaintiff claimed 
to be a citizen of the United States to obtain a passport 
to go to China, and upon his return to the United States 
from that trip; plaintiff was prosecuted for said false claim 
upon his return to this country in 1948, pleaded guilty 
thereto, and was sentenced to serve a term of imprisonment 
therefor. Plaintiff claimed United States citizenship in 
1942 when he registered for the military draft. 

4. On April 21, 1949, plaintiff was ordered excluded from 
the United States and ordered deported to China by a board 
of special inquiry of the Immigration & Naturalization 
Service, but subsequently was ordered admitted into the 
United States on parole, under bond in the penal sum of 

$ 2 , 000 . 

2 5. That in October, 1950, plaintiff and surety on 

his bond were notified that plaintiff must report on 
November 15, 1950, for deportation to China, or suffer for¬ 
feiture of the penalty of said bond. Thereafter, plaintiff 
petitioned the Commissioner, Immigration & Naturalization 
Service, to stay his deportation under the provisions of 
Sec. 23 of the Internal Security Act of 1950, amending the 
deportation statute (8 U. S. C. A. 156, as amended); such 
stay of deportation was refused by the said Commissioner. 
On appeal from the decision of said Commissioner to the 
Board of Immigration Appeals, said Board ordered a tem¬ 
porary stay of deportation to determine whether plaintiff’s 
case was within the provisions of said section of the 
amended deportation statute, but on or about May 18, 1950, 
held that plaintiff’s case was not within said provisions. 

6. That plaintiff’s birthplace in China, which he visited 
in 1947 and 1948, as aforesaid, is in the Kwangtung Prov¬ 
ince of China; that, subsequent to the time plaintiff de- 


parted therefrom and reentered the United States June 14, 
1948, plaintiff’s birthplace and former home in China has 
been wholly overrun bv the armed forces of the Chinese 
Communists; that the Government of the Republic of China 
fled to the Island of Formosa, and is there in exile; that the 
Chinese Communists and the forces of the United Nations, 
including those of the United States, are engaged in a war 
in Korea and elsewhere; and that many Chinese have been 
involuntarily impressed into the armed forces of the 
Chinese Communists and have been subjected to physical 
persecution and loss of life; that plaintiff has lived all of 
his adult life in the United States and favors the principles 
of democratic government and is opposed to the doctrines 
of Communism, and those who practice such doctrines; that 
plaintiff is in fear that if he should be deported to China 
as provided by the aforesaid order of the Immigration and 
Naturalization Service, he would be involuntarily impressed 
into the armed forces of the Chinese Communists, and would 
otherwise be subjected to physical persecution and even 
loss of life itself. 

7. That Sec. 23, Title I, of the Internal Security Act of 

1950, passed September 22, 1950 (Public Law 831, 
3 Slst Congress) amended Sec. 20 of the Immigration 
Act of 1917 (8 U. S. C. 156) so as to provide, in re¬ 
spect of the deportation of aliens provided in that Act and 
all other immigration laws of the United States, as follows: 

“No alien shall be deported under any provisions of 
this Act to any country in which the Attorney General 
shall find that such alien would be subjected to physical 
persecution.” 

8. That defendant, Attorney General, has made no find¬ 
ing as to whether plaintiff, if deported to China under the 
outstanding order of the Immigration and Naturalization 
Service, would be subjected to physical persecution, despite 
the requirement of law that he do so, and the fact, as alleged 
by plaintiff, that plaintiff would be subjected to physical 
persecution if deported to China as threatened and ordered 
by the Immigration and Naturalization Service; and that 
the said order for plaintiff’s deportation to China in the 
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absence of a valid finding of the Attorney General is without 
warrant of law. Plaintiff further avers that the Acting 
Commissioner of the Immigration and Naturalization 
Service has officially decided that the Communists in China 
are “as Communistic as the governments of Russia and the 
countries behind the Iron Curtain” and that Chinese per¬ 
sons deportable to China should be permitted to remain in 
the United States because of persecution or fear of perse¬ 
cution if they were to be deported to Communist-dominated 
China, but the Attorney General, or the Commissioner, have 
failed to make this finding in, or apply this ruling to, the 
plaintiff’s case. 

9. Plaintiff will suffer immediate and irreparable injury, 
loss and damage if he should be deported to China; and 
plaintiff will suffer irreparable injury if the Immigration 
and Naturalization Service should declare breached the said 
bond of $2,000, the penalty thereof forfeited, and cover 
into the Treasurv of the United States the United States 
Treasury bonds posted as security therefor, prior to the 
adjudication by this Court of plaintiff’s rights, privileges 
and duties. Plaintiff has no adequate remedy at law and 
any attempt to attain such remedy would involve a multi¬ 
plicity of suits. 

W herefore, plaintiff prays: 

4 (1) For a writ of injunction, as well temporary 

as permanent, issuing out of and under the seal of 
this Court, enjoining and restraining the defendant, his 
officers, agents, attorneys, clerks, and each of them, from 
any action looking to plaintiff’s deportation to China; from 
any action looking to plaintiff’s detention by the Immigra¬ 
tion and Naturalization Service at San Francisco or else¬ 
where; and from any action looking to a declaration, or 
declaring, the breach of aforesaid bond and forfeiture of 
the penalty thereof, until the final determination of this 
suit, and that thereupon the said injunction may be made 
perpetual; 

(2) For a judgment and decree declaring that plaintiff 
is not deportable to China; 

(3) For a judgment and decree directing the defendant 
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to cancel and set aside the order for plaintiff’s deportation 
to China, and to cancel and exonerate the said bond of 
$ 2 , 000 ; 

(4) For such other and further relief as to the Court may 
seem just and proper and the nature of the case may 
require. 


Lambert O’Donnell, 

Attorney for Plaintiff, 

957 Warner Building, 

Washington 4, D. C., 

REpublic 5093. 


5 Filed June 12, 1951. Harry M. Hull, Clerk 

The United States District Court for the District of 

Columbia 


Civil Action No. 2302-51 


Wong Lai King, Plaintiff, 


v. 

J. Howard McGrath, the Attorney General, Defendant 

Motion to Dismiss 

Comes now the defendant by his attorney, the United 
States Attorney, and moves this Court to dismiss the com¬ 
plaint herein on the "round that it fails to state a claim 
upon which relief may be granted. 

George Morris Fay, 

United States Attorney. 
Ross O’Donoghue, 

Assistant United States Attorney. 

William R. Glendon, 
Assistant United States Attorney. 
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6 Filed July 16, 1951. Harry M. Hull, Clerk 

The United States District Court for the District of 

Columbia 

Civil Action No. 2302-51 

Wong Lai King, Plaintiff , 

v. 

J. Howard McGrath, the Attorney General, Defendant 

Order 

This cause having come on to be heard upon defendant’s 
motion to dismiss the complaint, and it appearing to the 
Court that the complaint fails to state a claim upon which 
relief may be granted, it is by the Court this 16th day of 
June, 1951, 

Ordered that the complaint be, and the same is hereby, 
dismissed. 

Walter M. Bastian, 

Judge. 

Certificate of Service 

I hereby certify that service of the foregoing Order was 
made upon plaintiff by mailing a copy thereof to his attor¬ 
ney, Lambert O’Donnell, Esquire, 957 Warner Building, 
Washington, D. C., this — day of June, 1951. 

William R. Glendon, 
Assistant United States Attorney. 


(8699) 



